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Regulation 1/2003 entered into force on 1 May 2004 introducing a fundamental change in the
enforcement of Articles 101 and 102 TFEU. 1 May 2004 also marked a fundamental change in
the history of the EU: ten new Member States joined the European Union. The modernization
of EC competition law enforcement has in fact taken place against the background of
enlargement. Enlargement and the modernization of law enforcement had been closely
connected to one and other not only in the field of competition law. This paper discusses the
impact of Regulation 1/2003 in the ten new Member States situated in Central and Eastern
Europe that joined the EU in 2004 and 2007. What makes these Central and Eastern European
countries (CEECs) special is transition from command and control economy and totalitarian
rule to market economy and to compliance with the rule of law. What makes implementation of
EU rules in CEECs’ legislation special is the conditionality and the fact that Europeanization of
these countries’ laws have been interacting with market, constitutional and institutional reforms.
The paper discusses both the direct and indirect impact of Regulation 1/2003 in the legislation,
enforcement models and institutional designs in these countries. The experience of the CEECs
indicate that EU leverage has been the most noticeable and direct on the statutory enactments
of substantive competition law, however, it has in an indirect way also influenced enforcement
methods and institutional choices. The exceptional influence of the EU on the CEECS’
competition rules can be demonstrated by the fact that these countries often aligned their
national laws even further than they were obliged to. However, in the less visible parts of the
law such as procedural rules divergence can be substantial with important consequences for
overall enforcement outcomes. Moreover, in the CEECs there is a significant difference
between the black letter of the law and its active enforcement.

1. INTRODUCTION

Regulation 1/2003 entered into force on 1 May 2004 introducing a fundamental change
in the enforcement of Articles 101 and 102 TFEU. 1 May 2004 also marked a
fundamental change in the history of the EU: ten new Member States joined the
European Union. The modernization of EC competition law enforcement has in fact
taken place against the background of enlargement. Enlargement and the
modernization of law enforcement have been closely connected to one another. This
paper will discuss the impact of Regulation 1/2003 in the ten new Member States
situated in Central and Eastern Europe that joined the EU in 2004 and 2007. What
makes these Central and Eastern European countries (CEECs) special is their transition
from command and control economy and totalitarian rule to market economy and to
compliance with the rule of law. What makes the implementation of EU rules in
CEECs’ legislation special is conditionality and the fact that the Europeanization of
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these countries’ laws has been interacting with market, constitutional and institutional
reforms. Moreover, from studying the case of the CEECs general lessons can be drawn
for Europeanization strategies, for other areas of law and for the balance between
public and private governance.

The paper will discuss both the direct and indirect impact of Regulation 1/2003 in the
legislation, enforcement models and institutional designs in these countries. The impact
of Regulation 1/2003 can be cleatly followed in the substantive competition rules,
however the Regulation and the Commission’s policy was less outspoken with regard to
the development of procedural rules, enforcement methods and the institutional
framework to be chosen by the Member States. The experience of the CEECs indicate
that EU leverage has been the most noticeable and direct on the statutory enactments
of substantive competition law, however, it has in an indirect way also influenced
enforcement methods and institutional choices. The exceptional influence of the EU
on the CEECs’ competition rules can be demonstrated by the fact that these countries
often aligned their national laws even further than they were obliged to. However, in
the less visible parts of the law, such as procedural rules, divergence can be substantial
with important consequences for overall enforcement outcomes. Moreover, in the
CEEC:s there is a significant difference between the black letter of the law and its active
enforcement. Therefore, it is key to investigate why and how the CEECs reconcile their
legal obligations with specific market failures of the transition economies and with the
need to develop enforcement methods and institutional structure suitable for their local
socio-economic circumstances. The true character of the investigated legal systems is
believed to be untangled once active enforcement is studied.

Accordingly, the paper will provide a comprehensive overview of the modes
implementation of EC rules as laid down in Regulation 1/2003 and other soft-law
legislation adopted within the framework of modernization. The first part of the paper
discusses the role of Regulation 1/2003 in the CEECs and the characteristics of the
Europeanization of national laws. The second part studies the legislative
implementation of EC rules both with regard to substantive and procedural rules as
well as the judicial implementation by national courts. The third part is about the active
enforcement of these rules by the NCAs and by the national courts including both
judicial review procedure and private enforcement. The forth part elaborates on the
institutions in the enforcement framework and the paper is closed by concluding
remarks and discusses the reasons for available enforcement methods and the types of
sanctions.

2. THE DOUBLE ROLE OF REGULATION 1/2003 IN THE NEW MEMBER
STATES

2.1. Accession and modernization of EU competition law

The role of Regulation 1/2003 in the new Member States needs to be examined in the
double perspective of enlargement and the modernization of European competition
law enforcement. The process of enlargement and the reform of EC competition law
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were closely interrelated and mutually impacting on each other. On the one hand,
enlargement has opened the discourse on enforcement and it made the relevance of
enforcement for the effective working of Community rules manifest. While previously
issues of enforcement and institutional structures were regarded to rest in the exclusive
competence of the Member States, according to the Community principles of
procedural autonomy and institutional neutrality, enlargement has pushed crucial
questions of enforcement and institutional choice to the forefront of the EU agenda.
This change was visible in the modernization of EC competition law, which was
launched by the 1999 White Paper.! The reform was aimed at finding more effective
enforcement methods in order to prevent outright violations of competition law and
substantial economic harm to society.2 A number of initiatives have been taken in order
to achieve this objective. The adoption of Regulation 1/2003 decentralized the
enforcement of EC competition law establishing the European Competition Network,
DG Competition reorganized its cartel busting work, the 1996 and then later the 2002
leniency programs have been revised,? a discussion on how to facilitate private damages
cases was launched* and the method of setting fines have been revised.> In fact,
Regulation 1/2003 not only introduced a new procedural framework for the application
of Articles 101 and 102 and thus directly intervened in domestic enforcement of
competition law, but it has formed inherent part of the broader EU development
discussing enforcement methods.

Regulation 1/2003 formed part of the legal requirements of the candidate countries’
accession to the EU.¢ The legal obligations of accession acted as considerable political

1 White Paper on modernization of the Rules implementing Articles 81 and 82 of the EC Treaty, Commission
programme No 99/027, 28.04.1999.

2 White Paper, 1999, paras 8,41,42, 75
3 Commission notice on immunity from fines and reduction of fines in cartel cases, OJ 2002, C45/03.

4 Green Paper Damages actions for breach of the EC anti-trust rules, COM (2005) 672 final, White Paper on
Damages Actions for Breach of the EC antitrust rules, COM(2008) 165, 2.4.2008, Case C-453/99 Courage v
Creban [2001] ECR 1-6297, para 26.

5 The Commission has since then introduced new and amended measures mainly to further improve
enforcement of Articles 101 and 102. Commission notice on immunity from fines and reduction of fines in
cartel case, O] C 298/17, 8.12.2006, White Paper on Damages Actions for Breach of the EC antitrust rules
COM(2008) 165, 2.4.2008, Discussion paper on the on the application of Article 82 to exclusionary abuses,
2005, Guidance on its enforcement priorities in applying Article 82 to abusive exclusionary conduct by
dominant undertakings, O] 2009, C45/7; Commission Regulation (EC) No 622/2008 of 30 June 2008
amending Regulation (EC) No 773/2004, as regards the conduct of settlement procedures in cattel cases, O]
2008, 1.171/3, pp 3-5, Commission Notice on the conduct of settlement procedures in view of the adoption
of Decisions pursuant to Article 7 and Atticle 23 of Council Reguladon (EC) No 1/2003 in cartel cases, O]
2008, C167/1.

¢ The legal, economic and political conditions have been first laid down in the so-called Copenhagen criteria of
the 1993 Copenhagen European Council and later in more detail in the 1995 White Paper, which was drafted
in order to assist the candidate countries in their preparations to meet the requirements of the internal
market. The conditions that pre-accession candidates have to fulfil are specified in a Commission report
entitled ‘Europe and the challenge of enlargement’. They were made formal by the Member States at the
Copenhagen European Council in June 1993, and then expanded upon by the Commission in a
Communication called ‘Agenda 2000°, dated 16 July 1997. Agenda 2000 is an action program adopted by the
Commission on 15 July 1997.
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and economic pressure and exercised the most significant influence on the way
competition laws have been shaped in the CEECs. An in-depth analysis of this extra-
ordinary law transfer and the way EC law still influences the competition laws in these
countries is missing. The available research covers the legal academic discussion, which
has mainly focused on the constitutional law and public administration aspects of EU
enlargement. Economic law and specifically competition law has so far received limited
attention. 'The discussion on the impact of European competition law on national
competition law concentrated on the question how far the NMS managed to align their
legislation with that of the EU and how effectively and accurately the new Member
States implemented the acquis communantaire.” This top down approach was concerned
about the ability of these countries to meet the requirements of accession and later
membership. This approach was based on controlling compliance with conditions set
by the EU. Such an approach is merely appropriate to identify whether adequate rule
transfer has taken place and to spot legislative gaps in this top down perspective, but it
is not an appropriate method to ask whether formal rule transposition has been
effectuated by effective enforcement and placed in an adequate institutional set up.
Moreover, and even more importantly, this approach does not take account of the
broader domestic developments such as the interaction with market, constitutional and
institutional reforms and the fact that the rapid adoption of the economic regulation in
the post-communist CEECs has coincided with the revival of private law and the
revision of the civil law codifications. Such codifications were also vastly important for
the establishment of the appropriate legal framework to facilitate private transactions
on the market. The relationship between the two processes from an institutional
perspective has largely been underinvestigated. The revival of classical private law and
the role of private law courts in this process, however, deserves special attention also
when investigating the impact of the EU competition law regulation on the law on the
books and the law in action in CEEC’s, and, in particular, the role of the institutions
involved in adopting and enforcing the EU regulation in these countries.

2.2. Europeanization of competition laws in the New Member States

In the CEECs the adoption of an identifiable body of competition law and the
continuous alignment of these laws with legislative and policy developments in EC
competition law has been a clear example of Europeanization. Moreover, this process
of Europeanization has been strengthened by Regulation 1/2003 as the decentralization
of EC competition law enforcement established a system of close cooperation between
the European Commission and the national authorities and delegated an active role for
local/national actors. The new enforcement system inherently involved a process of
increased Europeanization of competition law in all Member States. It has, also, opened

7 Ojala, M, The competition law of Central and Eastern Enrgpe (Sweet & Maxwell, 1999); D Geradin, D Henry,
‘Competition Law in the New Member States - Where Do We Come From? Where Do We Go?’, in: D
Geradin, D Henry (eds.) Modernisation and enlargement: two major challenges for EC Competition law (Intersentia,
2005); J Fingleton, M Fritsch, H Hansen, (eds.), Rules of competition and East-West integration (Boston: Kluwer
Academic Publishers, 1997).
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the way for private enforcement of competition law and encouraged private actors to
enforce competition rules before their own domestic courts.

Europeanization is understood as ‘the reorientation or reshaping of politics in the
domestic arena in ways that reflect policies, practices or preferences advanced through
the EU system of governance’® The concept of Europeanization also has a dynamic
dimension. It is a ‘gradual process that begins before, and continues after, the
admission of new members to the organization’. Moreover, it demands ‘horizontal
institutionalization’, that is widening of the group of actors whose actions and relations
are normatively structured.” Europeanization is a concept referring to five phenomena
within vertical, horizontal and diagonal Europeanization: (1) transposition of the acguis
commmunantaire, (2) influence on national institutional frameworks (institutional design);
(3) compliance with transposed acquis communantaire; (4) spillover effects and emulation
of EC law; and (5) horizontal Europeanization: borrowing Member States’” law (legal
transplants).19 These aspects will be discussed below following a different
categorization built on the various modes of implementation.

The degree of Europeanization can be determined by studying two dimensions. First,
whether there is continuity or discontinuity of pre-existing competition laws and,
second, whether an identifiable body of law had existed before alignment with EU law
was sought. The degree of continuity or discontinuity of pre-existing competition laws
is a relevant indicator of the degree of Europeanization that has taken place in the
investigated groups of countries.

Competition was actually non-existent in the socialist area of the investigated counttries.
Administratively planned market activities and the central allocation of resources took
the place of free competition and trade. The CEECs had to build competition laws
from scratch and more importantly create a competition culture. In the process of
transition competition law played a significant role. Competition law and policy were of

8 I Bache and A Jordan, ‘Europeanization and Domestic Change’ in I Bache and A Jordan (eds) The
Europeanization of British Politics (Palgrave Macmillan, Basingstoke 2006), 30. H Wallace, ‘Europeanization and
Globalization: Complementary or Contradictory Trends?” (2000) 5 New Political Economy 369, | Caporaso,
T Risse, M Green Cowles and T Risse-Kappen (eds), Transforming Enrope: Europeanization and Domestic Change
(Cornell University Press, Ithaca 2001), K Featherstone and C Radaelli (eds) The Politics of Eurgpeanization
(Oxford University Press, Oxford 2003), M Vink, ‘What is Europeanization?’ (2003) 3 European Political
Science 63, S Bulmer and C Radaelli, “The Europeanisation of National Policy’ in S Bulmer and C Lesquesne
(eds) The Member States of the European Union (Oxford University Press, Oxford 2005); S Bulmer ‘Theorizing
Europeanization’ in P Graziano and M Vink (eds) Eurgpeanization: New Research Agendas (Palgrave Macmillan,
Basingstoke 2007).

9 F Schimmelfennig and U Sedelmeier, ‘“Theorizing EU enlargement: research focus, hypotheses, and the state
of research’ (2002) 9 Journal of European Public Policy 500, 503. According to them ‘[i]nstitutionalization
means the process by which the actions and interactions of social actors come to be normatively patterned
[whereas| [h]orizontal institutionalization takes place when institutions spread beyond the incumbent actors,
that is, when the group of actors whose actions and relations are governed by the organization’s norms
becomes larger.’

10 On vertical and diagonal interactions see Ch Schmid, “Vertical and Diagonal Conflicts in the Europeanization
Process” in Ch Joerges and O Gerstenberg (eds) Private Governance, Democratic Constitutionalism  and
Supranationalism (European Communities 1998).
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great importance in creating a functioning market economy in the former socialist
countries. It supported and stimulated the economic changes and it had a
demonstrative role as well. The introduction of competition law proclaimed these
countries commitment to market economy and competition advocacy as well as
proclaimed the principles of correct economic activity and fair market practices. In the
light of these countries’ wish to join the EU, the EU Treaty rules seemed to be an
obvious reference point. From 1990 on all the CEECs adopted new competition acts
and they gradually aligned their legislation to the EU rules.

The adoption of an identifiable body of competition law has been a clear example of
Europeanization in the NMS: clear and comprehensive set of rules developed in the
shadow of accession. The true character of the Europeanization process can be better
understood and evaluated through a closer examination of the various dimensions of
implementing EU law in the CEECs. The next section will analyze three
complementary layers of transferring European law into the CEECs. The next section
examines legislative implementation, then the third section elaborates on the
enforcement of the implemented rules and then the institutions enforcing the
implemented rules will be discussed.

3. MODES OF IMPLEMENTATION OF EUROPEAN LAW

Implementation of EU law had been stamp marked by external governance and EU
conditionality. This unusual process of rule transfer exhibited an exceptional influence
of the EU on the competition rules of the NMS demonstrated by the fact that these
countries often aligned their national laws even further than they were obliged to do.
The principles that governed the transfer and the design of economic law are largely
underinvestigated. In the CEECs there seems to be a significant difference between the
black letter of the law and its active enforcement. Therefore, the modes of
implementation need to be studied by taking account of factors influencing the actual
invocation of rules such as the interaction with market, constitutional and institutional
reforms. The examination of the formal and informal constraints on law enforcement is
key to capture the true impact of EU law on law enforcement and institution building.
Such research can better answer questions why and how the CEECs reconcile their
legal obligations with the need to address specific market failures of their transition
economies and with the need to develop enforcement methods and institutional
structure suitable for their local socio-economic circumstances. First, the
implementation and harmonization of substantive and procedural competition rules
will be reviewed. Then judicial implementation of the European case-law will be briefly
discussed.

3.1. Legislative implementation

3.1.1. Harmonization of substantive rules

Throughout the whole accession process it has not been made clear what institutional
and substantive solutions the candidate countries were to implement in their respective
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legal system beyond the obligation to bring their competition rules in conformity with
EU law. The candidate countries were never presented the exact parameters of their
obligation to harmonize their competition laws. Therefore it can be argued that
harmonization in their respective legislative system was required as far as it was
indispensable. This is also in line with the general principle of subsidiarity as enshrined
in Article 5 TEU. In other words the new Member States, just like the old Member
States had a considerable latitude for deciding what kind of substantive and institutional
regime they would opt for.

This freedom is, however, not unlimited. Article 4(3) TEU requires the Member States
to take all appropriate measures to ensure fulfillment of the obligations arising out of
the EU Treaty and facilitate the achievement of the Community’s tasks. Moreover, they
should, ‘abstain from any measure which could jeopardize the attainment of the
objectives of this Treaty’. On the basis of this Community loyalty principle the
European Court of Justice has also developed the so-called useful effect doctrine within
the realm of competition law. According to this doctrine the Member States may not
introduce legislation or take decisions, which would deprive the competition rules of
their useful effect.!!

3.1.1.2. Obligations flowing from Regulation 1/2003

Beyond these general obligations the Member States had to meet a number of more
specific requirements that the new procedural framework has laid down. Regulation
1/2003 introduced a new procedural framework of the application of Articles 101 and
102 TFEU, where the notification system had been abolished and Article 101 became
directly applicable in its entirety, thus including Article 101(3). Agreements that fulfill
these requirements of Article 101 are deemed legal without the need for notification
and a prior administrative decision. The new procedural framework of EU competition
law forms a system of decentralized enforcement and parallel competences, where the
European Commission shares its competence with the national authorities. The NCAs
and the Commission form a network of public authorities co-operating closely
together. This so-called European Competition Network (hereinafter ECN) provides a
focus for regular contact and consultation on enforcement policy and the Commission
has a central role in the network in order to ensure to consistent application of the
rules.

The most important legal obligations that stemmed from Regulation 1/2003 for all the
Member States were laid down in Article 3, namely the obligation for national
competition authorities and national courts to apply Articles 101 and 102 as well as the
convergence rule for Article 101, and in Article 35 in conjunction with Article 5, the
obligation to empower national competition authorities. Article 3 of Regulation 1/2003

11 'This doctrine has no explicit legal basis in the EC Treaty used to be founded on Article 3(1)(g) (now
implemented in a Protocol No. 27 on the internal market and competition) read in conjunction with Article
10 (now Article 4 (3) TEU) and Articles 81 and 82 EC (now Articles 101 and 102 TFEU). Case 267/86 1Van
Eycke v. ASPA [1988] ECR 4769, para 16.
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has directly influence the substance of national competition rules. Article 3(1) defines
the principle of simultaneous application of national law and competition law with the
limitation posed in Article 3(2): Member States may not adopt and apply on their
territory stricter national competition laws which prohibit agreements, decisions by
associations of undertakings or concerted practices which may affect trade between
Member States but which do not restrict competition within the meaning of Article
101(1), or which fulfill the conditions of Article 101(3) or which are covered by a
Regulation for the application of Article 101(3). However, this principle of convergence
does not apply with regard to prohibiting and imposing sanctions on unilateral conduct
engaged in by undertakings.!? Article 3(3) further excludes from the principle of
convergence national merger laws and laws having a different objective than the
protection of competition.!3

Still, leeways for national law exist even under Article 3(2) such as inherent restrictions,
national group exemptions and national statutory de minimis rules. The block
exemptions in the CEECs largely follow the European Commission’s BERs; however,
some CEECs have specific exemptions from the competition rules for agricultural
products such as in Estonia and Czech Republic and special provisions for dominant
position in the retail trade like in the Latvian competition law. One remarkable
exception from the convergence rule is the application of stricter national rules for
unilateral conduct. Recital 8 of Regulation 1/2003 explicitly mentions provisions
regulating cases of abuse of superior bargaining power or economic dependence. The
assessment of unequal bargaining power is currently subject to vigorous discussion in
competition law and one of the questions being discussed is whether competition law
or private law or other specific legislation should regulate this issue and if regulation
exists, whether competition authorities or civil courts should enforce it. Both the EU
Commission Staff Working Paper accompanying the Report on the functioning of
Regulation 1/2003!4 and a recent survey of the International Competition Network!5
discussed the controversial topic of abuse of superior bargaining power (ASBP).16

Some jurisdictions, for example Germany, employ specific provision in their
competition law prohibiting abuse of superior buying power, others employ them in

12 Recital 8 of Regulation 1/2003.
13 Recital 9 of Regulation 1/2003.

14 Commission Staff Working Paper accompanying the Report on the functioning of Regulation 1/2003
SEC(2009) 574 final, 29.4.2009, paras 160-169, 180-181.

15 JCN Report on Abuse of Superior Bargaining Position Prepared by the Task Force for Abuse of Superior
Bargaining Position. http://www.internationalcompetitionnetwork.org/media/library/unilateral_conduct/
ASBP_1.pdf; see also F Jenny, “The “Coming Out” of Abuse of Superior Bargaining Power in the Antitrust
Wotld’, http:/ /www.unctad.org/sections/ditc_ccpb/docs/ditc_ccpb0008_en.pdf

16 Abuse of superior bargaining power typically includes, but is not limited to, a situation in which a party
makes use of its superior bargaining position relative to another party with whom it maintains a continuous
business relationship to take any act such as to unjustly, in light of normal business practices, cause the other
party to provide money, service or other economic benefits. A party in the superior bargaining position does
not necessarily have to be a dominant firm or firm with significant market power. ICN Report on Abuse of
Superior Bargaining Position Prepared by the Task Force for Abuse of Superior Bargaining Position, p 3.
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other specific contexts such as tort liability under commercial code like France, again in
other jurisdictions a private civil remedy exists (Italy) or separate administrative
regulation of retail chains. A separate administrative act is often the legislative model
opted for by the CEECs, like in Hungary!’, Slovak Republic'® and a draft law in the
Czech Republic.’® However, in Latvia the provision is part of the competition law.20
The enforcement of these rules rest with the respective NCAs except in the Slovak
Republic where the Slovak Antimonopoly Office refused to be the controlling body;
the fear is that present act just like its predecessor in 2003 is likely to fail due to the
same weakness that is, the lack of an experienced body responsible for controlling its
tulfillment and enforcement.

Table I provides an overview of the legislative implementation of Articles 10 and 102
TFEU into national competition laws.

17 Act on Trade of 2005 lists abuses of ‘significant market power’, created basically for supermarket practices
against retailers. It introduced specific rules on undertakings of significant market power and empowered the
GVH (NCA) to apply the procedural rules on abuse of dominance in cases of infringements of the
prohibitions enumerated by the Act on Trade.

18- Act on Unfair Conditions in Business Relationships (AUC) on April 11 2008.

19 There have been several attempts to introduce the prohibition of the abuse of economic dependency into
national law. A proposal currently being discussed in parliament suggests that such a position on the relevant
market, which enables an undertaking to establish substantially more favourable business conditions with an
economically dependent undertaking than it could without such a position, shall be considered an abuse of
economic dependency and shall be prohibited. It seems that at least concerning food, the described
regulations will be introduced. D Bickova, A Braun, The European Antitrust Review 2010 Section 4: Country
Chapters, Czech Republic. ICN Report on Abuse of Superior Bargaining Position Prepared by the Task
Force for Abuse of Superior Bargaining Position, p 6; Commission Staff Working Paper, paras 160-169.

20 Section 13(2) of the Competition Law provides that a dominant position in the retail sector is held by such
market participant or several market participants, which, taking into consideration its purchasing power for a
sufficient length of time and dependency of suppliers in the relevant market, has the capacity to directly or
indirectly apply or impose unfair and unjustified conditions, provisions and payments on the suppliers and
has the capacity to significantly hinder, restrict or distort competition in any relevant market in the territory
of Latvia. Any market participant that holds the dominant position in the retail sector is prohibited from
abusing such dominant position in the territory of Latvia. The relevant section then provides an exhaustive
list of abuses of a dominant position in the retail sector. Act
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TABLE I. Legislative implementation

Equivalent to Article 101 TFEU
Equivalent to Article 102 TFEU
Notification procedure
Block
YES NO Exemptions Abuse of superior
bargaining power
Poland, Poland, Slovakia (Act on retail
. Hungary, . .
Bulgaria, Crech Romania (more ex. of |chains in force from
. Poland, . abuse), January 2009 that focuses
Slovakla Hungar Repubh.c, Czech Republic on the problem of
(informal C i 1{’ bli Romania, (presumption of supermarkets and their
guidance) zech BepubliS, 1 jthuania, . :
. Romania, Slovaki dominance from EC]  |suppliers),
Latvia Lithuania, ovakia case law), Czech Republic,
Slovenia (EU rules Slovakia Hungary (buyer power),
apply - no Slovenia Latvia (retail trade)
national ones)

Beyond these legislative alignments the CEECs also experienced some ‘unpleasant U-
turns’ in the process of drafting competition rules. For example, in Hungary the
Competition Act of 1990 only prohibited horizontal agreements and resale price
maintenance.?! The attempt to avoid introducing the prohibition of vertical agreements
in 1996 was not successful due to EU pressure. In 1996 a general prohibition of vertical
agreements was introduced in Hungary complemented by group exemptions for
exclusive distribution, exclusive and franchise agreements.?? In 2002 a new group
exemption was implemented, similar to Regulation 2790/1999, which contained a safe
harbour regulation for all vertical agreements with less than 30 % market share.?3 These
changes revived the previous Hungarian approach that was more open to economic
analysis and less formalistic and completely in harmony with the 1999 EC rules.24

21 The Hungarian legislation at that time seemed to precede the later EC reform of vertical agreements. An
often cited argument to this reform was formulated by the then head of the Hungarian competition authority,
Ferenc Vissi : ‘does it make sense to condemn all vertical restraints and then (block) exempt 90% a /a
Brussels, or to accept 90% and condemn only 10% (4 /z Budapest)?’. Cited in B E Hawk, ‘System failure:
vertical restraints and EC competition law’, (1995) 32(4) CMLR, 973-990, 980.

22 Government Regulation 53/1997 (II1.26) on exclusive distribution agreements, Government Regulation
54/1997 (II1.26.) on exclusive purchase agreements, Government Regulaton 246/1997 (XIL.20.) on
franchise agreements.

23 Government Regulation 55/2002 (II1.26.) on the exemption from the prohibition of the restriction of
competition for certain groups of vertical agreements.

24 OECD, Background report on the role of competition policy in the regulatory reform, Hungary, (2000) 10-
11, http:/ /www.oecd.otg/dataoecd/27/16/34768045.pdf accessed 14 October 2007.
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Similarly, in Lithuania the Competition Act of 1992 did not prohibit vertical agreements
unless one of the parties was a dominant undertaking.?>

3.1.2.  Harmonization of procedural rules

Regulation 1/2003 also contains procedural rules with regard to the powers of the
national competition authorities. Article 5 lists the powers of the NCAs when they
apply Articles101 and 102, in fact it is a list of decisions, such finding an infringement,
ordering interim measures, accepting commitments and imposing fines which the
NCAs can take. The Staff Commission Working Paper accompanying the Report on
Regulation 1/2003 admitted that Article 5 is a very basic provision and does not
formally regulate or harmonize the procedural rules followed by the NCAs or the ECN
beyond Article 5.26 This means that the NCAs apply the same substantive rules but in
divergent procedural frameworks and they may impose different sanctions as well.
These procedural differences had been to some extent addressed in Articles 11 and 12
of Regulation 1/2003 with regard to the cooperation within the ECN. Despite this fact,
the Member States have voluntarily converged their procedural rules to the EU
provisions applicable to the Commission and these procedures apply both for the
enforcement of the Treaty provisions as well as national competition rules. Table II.
below shows that the same voluntary convergence has taken place in the CEECs.
However, in relation to the total number of the Member States the CEECs mote often
diverge or partially diverge from the provisions of Regulation 1/2003.27 Moreover,
despite the convergence of these procedural rules in the CEECs, in fact, the NCAs
sometimes could not or did not actually enforce these rules due to other factors. This is
for example, the case with regard to the power to investigate private premises in the
Czech Republic, Estonia, Hungary, Romania, Slovenia and the Slovak Republic.?8
Similar experience has been found with regard to leniency programs. It should also be
noted that the fact that most of the CEECs have introduced criminal sanctions, either
for the most severe violations of cartel rules or for specific cartel cases such as bid-
rigging, adds additional rules to or replaces the administrative rules on how
investigations are initiated, investigation powers and rights of defence are legislated,
what kind of information can be used or transmitted in the ECN, and has relevant
limitations with regard to both national and as EU leniency applications. These issues
of actual enforcement will be discussed further below in section 4.1.1.

2 Questionnaire on the challenges facing young competition authorities, Contribution from Lithuania,
DAF/COMP/GF/WD(2008)57, p 5.

26 Staff Commission Working Paper accompanying the Report on Regulation 1/2003, para 200.

27 For comparison see ECN Working Group on Cooperation Issues, Results of the questionnaire on the reform
of Member States' national competition laws aftert EC Regulaton No. 1/2003 (14 Aptl 2008),
http://ec.eutopa.ecu/competition/ecn/ecn_convergencequest_April2008.pdf

28 Staff Commission Working Paper accompanying the Report on Regulation 1/2003 para 202.
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TABLE II. Powers of NCAs: legislative implementation after Regulation 1/2003

Convergence of

nationz:tl cornpetiti.on YES NO . Partial .
laws with Regulation implementation
1/2003
P ) Czech Republic, Estonia, Hungary, Bulgaria, Romania
O LD AR OEE Slovania Latvia, Lithuania,

structural remedies

Poland, Slovakia

Power to order interim
measutres

Poland, Hungary,
Czech Republic,
Romania, Lithuania,
Slovakia, Slovenia

Estonia

Bulgaria

Power to adopt
commitments

Bulgaria, Romania,
Lithuania, Hungary,
Slovenia, Czech
Republic, Poland

Estonia, Slovakia

Bulgaria, Latvia,

P 1 busi Lithuania, Hungary, Slovenia Bulgaria, Latvia,
ower to. Sc¢al business Slovakia, Czech Romania
premises, books Republic, Poland
Estonia, Hungary, Bulgaria Lithuania
Power to inspect Poland, Czech
private premises republic, Slovakia,
Slovenia, Romania
) Czech Republic,
Calculation of fine Slovenia, Slovakia, Estonia (fixed),
Max. 100/0 Of Latvia, Romania,
undertaking’s turnover | Lithuania, Bulgaria,
Hungary, Poland
. o Hungary, Latvia Estonia, Slovakia, Czech Republic,
Fines on association of | . . . )
. Lithuania Slovenia, Poland, Bulgaria
undertakings R .
omania
Latvia, Poland, Czech Republic, Lithuania, Slovakia,

Informal guidance

Romania, Slovenia

Hungary, Estonia

Bulgaria,

Leniency

Czech Republic,
Slovakia, Hungary,
Poland, Latvia,
Lithuania, Romania,
Bulgaria, Estonia?

Slovenia30

29 There is no cleatly defined leniency policy with regard to information provided by participants of cartels.
However, Estonian Code of Criminal contains provisions allowing the Prosecutor’s Office, the Public
Prosecutor’s Office or the court (at the application of the Prosecutor’s Office) to terminate the criminal
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Table II Source: Results of the questionnaire on the reform of Member States’ national
competition laws after EC Regulation No. 1/2003; International Comparative Legal Guide,
Enforcement of Competition Law 2009, Global Legal Group, Cartels & Leniency 2009, Country
Reports, 2009

Table II follows the overview provided on the Commission’s website in the course of
the review of Regulation 1/2003. The Staff commission Working Paper acknowledges
that there are further differences in national procedural rules of competition law
enforcement but provides neither data nor an overview of these divergences. Such a
divergence can be clearly seen with regard to handling of complaints.

Table III shows on the one hand the existence of complaints in the national
competition laws, and on the other, which procedural rights complainants have during
the NCAs’ investigation.

TABLE III. Powers of NCAs: handling complaints

Convergence of
national competition

laws with Regulation YES NO . Partial .
1/2003 and other implementation
enforcement tools
Romania, Lithuania, Czech Republic,’! Estonia3>
Complaints Latvia, Bulgatria, Slovakia,3? Poland,®
Hungary, Romania Slovenia®*

proceedings initiated against the suspect. Global legal group, Leiger, K. K. Kiudsoo, Enforcement of
Competition Law 2009, Chapter 12, Estonia, p 62.

30 A true leniency program does not exist. However, according to article 76 of the Competition Act the fine
applicable to an undertaking in a cartel may be waived by the Office if the certain conditions are fulfilled.
Global Legal Group, Z. Zoric, N. Pipan Nahtigal, Cartels & Leniency 2009, Chapter 37, Slovenia, p 219.

31 Article 21 of the Competition Act declares that competition law proceedings shall be initiated ex gfficio.

=

32 According to Article 25 of Slovak Competition Act proceedings in the case of an agreement restricting
competition shall always commence on the Authority’s own initiative. The Authority may initiate the
proceedings on its own initiative and on the basis of a written petition by an individual or a legal entity that is
not an undertaking pursuant to this Act. On the basis of a request submitted by an individual or a legal entity
filing a written petition, the Authority shall inform them in writing of further procedure regarding the matter
within two months following the date of receipt of the request. Anti-cartel Template, Slovakia, ICN Cartels
Working group, Subgroup: Enforcement techniques, p.5A, 2009.

3 The Act of 16 February 2007 abolished the institution of proceedings launched on request. The
antimonopoly proceedings in the cases of competition restricting practices are now initiated on ex gjfzco basis.
Motions lodged do not bind the OCCP President and constitute only a source of information. Anti-cartel
Template, Poland, ICN Cartels Working group, Subgroup: Enforcement techniques, p 5A, 2009.

34 The Office initiates procedure ex officio but the basis for the initiation of the procedure is information which
the Office gathers from complaints and leniency. Anti-cartel Template, Slovenia, ICN Cartels Working
group, Subgroup: Enforcement techniques, p 5A, 2009.

3

(s

The rights of complainants depend on the type of proceedings. In administrative proceedings complainants
can provide their opinion and objections in writing or orally and they have access to non-confidential
documents during the whole proceedings. In misdemeanour proceedings the law sets no specific rights for
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Legitimate interest of | Bulgaria, Latvia, Lithuania,3¢
complainants Hungary, Romania
Access to non- Bulgaria, Lithuania, Romania?’
confidential version of | Latvia, Hungary
statement of objections
Express its opinion Bulgaria, Lithuania, Hungary Romania
during investigation, | Latvia,
o Bulgaria, Lithuani
Reasoned rejection of 1 Eana, LA,
. Latvia, Hungary,
complaint R :
omania
Appeal decision of Latvia, Bulgaria, Lithuania
NCA Hungary

With regard to procedural rules on complaints and the rights of complainants during
investigation the CEECs largely diverge from one and other. While some countries
provide extensive rights for complainants more or less on similar conditions as the
European Commission® in a number of countries the NCAs initiate proceedings
exclusively on their own initiative and use complaints merely as a source of
information. Differences, however, still exist among those countries that grant certain
procedural rights to complainants. Lithuania grants similar rights to complainants as the
undertakings investigated except for the possibility to appeal illegal actions of
investigators. Moreover, the right to request the start of investigation by the NCA is
limited to undertakings whose interests have been violated due to restrictive practices,
entities of public administration and associations or unions representing the interests of
undertakings and consumers. In addition, complainants also have a right to request the

complainants, however they have the right to a reasoned decision should their complaint not be followed by
investigation. The same rules apply in criminal proceedings. Global legal Group, Leiger, K. K. Kiudsoo,
Enforcement of Competition Law 2009, Chapter 12, Estonia, pp 56-57.

36 On the basis of Article 24 of the Lithuanian Competition Act the right to request the start of investigation by
the NCA is limited to undertakings whose interests have been violated due to restrictive practices; entities of
public administration and associations or unions representing the interests of undertakings and consumers.

37 Acces to the file, participation in hearings and the right to be heard depends on the discretion of the
Romanian NCA.

38 The legal framework for handling of complaints has been laid down by Regulation 1/2003, Regulation
773/2004 and the Notice on handling of complaints in 2004. In short, Article 7 of Regulation 1/2003 has
taken over from Regulation 17 the possibility for persons who are able to show a legitimate interest to be
(formal) complainants that enjoy certain procedural rights. The procedural rights are set out in Article 6 of
Regulation 773/2004 which notably foresees that the complainant shall be provided with a copy of the non-
confidential version of the statement of objections and they have the opportunity of can expressing their
views at the oral hearing of the parties to which a statement of objections has been addressed. Moreover, the
Commission has to provide reasoned opinion if it does not pursue a complaint and this decision of the
Commission is subject to appeal to the Courts.
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protection of their commercial secrets at any stage of the proceedings.’® In Latvia
persons whose rights and lawful interests have been or may have been infringed due to
the violation can file a complaint. They have access to the non-confidential version of
the file and statement of objections and they also have the right to submit evidence and
express opinion during the entire investigation.*) In Bulgaria the new competition law
envisages stronger guarantees for protecting the rights of interested third parties in the
proceedings. The application can be lodged by the persons, whose interests have been
affected or threatened by an infringement of the Competition Act, which means that
for a formal application a legitimate interest is necessary to be shown. An interested
party, affected by the claimed violation has the right to receive statements of objections,
to submit a response as well as supporting evidence in the course of the proceedings.
The complainant has the right to appeal the various acts of the NCA.#!

Since 2005 the Hungarian Competition Act distinguishes between informal and formal
complaints. The NCA (GVH) argued that because the proceedings of the GVH are
started ex officio, the complainant and the person making an informal complaint do not
become parties, not even when the GVH initiates its proceeding based on the
document which they submitted. Formal complaints are made by way of using a
complaint form and supplying a statement of relevant facts of the alleged competition
law infringements and the main details of the complainant and the undertaking
concerned. If a submission does not include all this information, the GVH will treat it
as an informal complaint and the rights of the complainant are much reduced. In
particular, an informal complainant has no right of access to the file, and no right to
appeal if the complaint is rejected.*?

Poland, Slovakia, Slovenia and the Czech Republic handle complaints as mere sources
of information without granting procedural rights to the complainants. These
differences in the various ways of handling complaints have relevant implications for
the enforcement of both national and EU rules. First, complaints are not only
significant sources of market information for NCAs, but complainants’ participation in
the competition law proceedings forms relevant procedural safeguards of good
administration. On the one hand, while the rights of complainants are not ‘as far
reaching as the right to a fair hearing of the companies which are the object of the
Commission’s investigation’ and their limits ‘are reached where they begin to interfere
with those companies’ right to a fair hearing’,*> both too broadly and too narrowly
defined rights of complainants can lead to problems of administrative accountability vs-

3 Global Legal Group, Gumbis, ] K.Kacerauskas, Enforcement of Competition Law 2009, Chapter 16,
Lithuania, p 102.

40 Global Legal Group, Gumbis, ] K.Kacerauskas, Enforcement of Competition Law 2009, Chapter 15, Latvia,
p %4.

41 Bulgaria, Annual Report CPC, 2008, p.12; Global Legal Group, P. Petrov, Enforcement of Competition Law
2009, Chapter 7, Bulgaria, p 41.

42 See Hungarian Competition Act Article 43 G-1.
43 Joined Cases 142 and 156/ 84, BAT and Reynolds v Commission [1987], pata. 20
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d-vis the undertakings concerned. On the other, granting certain procedural rights for
those persons and organizations, in particular end-consumers whose economic rights
have been adversely and directly affected by anti-competitive practices,* also serves the
purpose of sufficiently accounting for the representation of these interests in the
procedure of the NCAs. NCAs are administrative authorities that must act in the public
interest, not a judicial authority the function of which is to safeguard individual rights.
Moreover, denying participation rights to complainants and structuring the procedure
exclusively around the rights of the defence of the undertakings targeted is inconsistent
with the overall aim of the procedure: effective enforcement/application of
competition rules. It is also incongruous with the ultimate aim of these rules: ensuring
consumer welfare. These arguments are also relevant in the light of the decentralized
enforcement of Articles 101 and 102 by the NCAs as the varying degrees of
participation rights in the national procedures can jeopardize the uniform application of
Community law.

The interplay between handling of complaints, participation rights and private
enforcement of competition law as alternative ways of enforcement should be
addressed. At Community level the present legislative framework is based on a two
fundamental enforcement principles established by the CFI in its judgment in Automec
1145 First, the CFI said that the Commission is entitled to apply different degrees of
priority in dealing with complaints submitted to it and justify it on the basis of the
Community interest.#¢ In this connection the CFI stated that unlike the civil courts,
whose task is to safeguard the individual rights of private persons in their relations znter
se, an administrative authority must act in the public interest. Accordingly, the
Commission is entitled to refer to the Community interest in order to determine the
degree of priority to be applied in the various cases brought to its notice. Second, the
Court stated that reasons pertaining to procedural economy and the sound
administration of justice militate in favour of the case being considered by the courts to
which related questions had already been referred.4” Thus, in fact the Commission has a
wide discretion on setting its enforcement priorities in order to discipline complaints
and providing complainants with a credible alternative avenue is conceptually a
correlate, or even a precondition for NCAs’ discretion for priority setting and case
selection. The Commission considers that there is not normally a sufficient Community
interest in examining a case when the plaintiff is able to secure adequate protection of

4 The CFI in BEMIM ruled that an association of undertakings could claim a legitimate interest in making an
application within the meaning of Article 3 of Regulation 17 even if it was not directly concerned, as an
undertaking operating in the relevant market, by the conduct complained of, provided, however, that among
other things the conduct complained of is liable adversely to affect the interests of its members. Joined cases
T-213/01 and 'T-214/01 Osterreichische Postsparkasse v Commission para 112; T-114/92 BEMIM v Commission
[1995] ECR II-147, paragraph 28.

45 Case 'T-24/90 Automec S/ [1992] ECR 11-02223.
46 Case 'T-24/90 Automec S/ [1992] paras 83-84.
47 Case 'T-24/90 Automec S/ [1992] para 87.
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his rights before the national courts.*® In view of that, the substitution between
participation rights for complainants in NCAs’ administrative procedures and private
enforcement of competition law as credible alternative of law enforcement merits
further consideration.*’

3.1.3. Interim conclusions on legislative implementation

In sum, two conclusions can be formed about the legislative implementation of
Regulation 1/2003 in the CEECs. The rules of Regulation 1/2003 were mostly targeted
at uniformity and consistency in the decentralized enforcement system of EU
competition law. These rules effected the way national authorities have to enforce EU
competition rules, but have not imposed further reaching obligations on the new
Member States. While it could be concluded that Regulation 1/2003 has not stood in
the way of the CEECs to adopt competition rules different from the EU Treaty (except
no stricter rules in the case of Article 101 TFEU), it has definitely formed a further
incentive for these countries to converge or even copy the EC rules in their own
competition legislation. It has clearly been the idea that implementing similar or
identical rules on national level will ease the parallel application of national and EU
competition law and help to achieve a uniform and consistent enforcement system.
However, there is a part of national competition rules which are visible and mostly
converge with EU rules such as the powers of NCA summarized in Table 1I and there
is a substantial part of national procedural rules which are less visible and where
substantial differences exist. These invisible procedural rules, however, can considerably
influence the way EU and national competition rules are enforced and may eventually
lead to different outcomes.

The implementation of Regulation 1/2003 in the CEECs has taken place as patt of an
extraordinary law transfer. The CEECs had to create a functioning market economy
and a competitive business environment within a short period of time. The

48 Case T-24/90 Automec v Commission (Automec 11)[1992] ECR 11-2223 paras 91-94, Notice on cooperation
between national courts and the Commission in applying Articles 85 and 86 of the EEC Treaty, O] 1993,
C39/6.

49 Since the CFI’s judgment in Aufomec II the Commission has maintained a policy on handling of complaints
grounded on the potential complainants” access to private law actions before national courts as an alternative
or even more ecfficient avenue of law enforcement, thus justifying the Commission’ leeway to reject
complaints. The question, however, arises whether national courts can indeed adequately secure potential
complainants’ rights and more specifically whether consumers have the legal and economic infrastructure to
file private actions before national courts. The efficiency of the current model where consumers’
participation rights in competition law proceedings are restricted, among other reasons, by relying on the
argument that they can effectively enforce their rights before the national courts can be criticized by on the
basis of the various limitations on consumers’ capacity and motivation to file private law action but also
because of the limited competence and in certain jurisdictions the limited readiness of civil courts to rule on
business behaviour. There is an overall unresolved problem of available low cost collective actions for
consumers to claim damages for competition law violations in FEurope. In fact, there are two principal
reasons why the efficiency of the present EU model can be questioned. On the one hand, it does not seem to
correspond to the ultimately declared goal of EU competition law, i.e. consumer welfare. On the other, it
does not seem to correspond to the ultimate actual goal of EU competition law, i.e. effective and efficient
application of Articles 101 and 102 TFEU.
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implementation and enforcement of competition law had a notable role in the
transition from planned economy to market economy. Neither the Copenhagen criteria,
nor the Europe Agreements, nor the White Paper for the preparation for accession
contained an explicit legal obligation to copy the relevant Treaty provisions. The
candidate countries’ economic integration into the Community was conditioned upon
the legal obligation to bring national law into general harmony with EU law, but there
was no direct and clear obligation to adopt identical substantive rules with the EU
model. Due to the lack of an identifiable body of competition law>® these countries had
to build competition laws and more importantly create a competition culture from the
scratch. Faithful adoption of EC rules has been in line with the new Member States
desire of rapid accession and their joint interest with the EU to demonstrate fast and
visible results. The process of competition law transfer has been governed by the clear
determinacy of the accession agenda by EU conditionality.>!

One explanation for the above mentioned ‘informal harmonization’ process of
substantive and procedural rules could lie in the spill-over effects of the high
convergence of substantive rules and the influential role of the European Competition
Network. With the introduction of t